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      No: CHQ/AIGETOA/300




               Dated: 10th Nov 2010

To


The GM (Establishment)


BSNL CO,


New Delhi-110001

Sub:-Suggestions/Objections-Regarding fixation of seniority as per DOP&T guidelines and promotion JTO to SDE under the seniority-cum-Fitness.

Ref:-

1. Record of the agenda meeting held on 25/02/2010 issued on 22nd April 2010.

2. Record of the agenda meeting held on 03/09/2010 issued on 21st Sep   2010.

3. Our Letter No.CHQ/AIGETOA/292 dated 4th Oct 2010.

4. Your letter No.5-Genl/AIGETOA/2010-Pers-IV dated 25th Oct 2010.

5. Our letter No.CHQ/AIGETOA/297 dated 8th Oct 2010

Dear Sir,

With reference to your letter dated 25th Oct 2010 on the matter of fixation of inter-se-seniority and promotion from JTO to SDE cadre, this association has already submitted letter under reference No 5 seeking time extension and some information so that reply of your comments vide letter mentioned under reference No 4, can be submitted with complete analytical data.

As per our telephonic conversation on 11/11/2010 I have been conveyed that I should submit reply as early as possible without waiting for the required information. Followed by the telephonic conversation I am here by submitting point wise reply (objections/suggestions) of your letter mentioned under reference No-4 and hopping that your good office will arrange the information required by us at the earliest for the analytical submission of the anomalies in the fixation of inter-se-seniority in JTO cadre.
To maintain the sequence of the issue and for batter understanding this association feels that issue no. 2 need to be taken first accordingly we are hereby submitting our objection/suggestions which is enclosed herewith.

Enclosure: as mentioned
Yours faithfully 

(R P Shahu)

General Secretary
Copy to: CMD, BSNL for kind information please.  

Objections/suggestions on clarification of issue no-2

JTO post was upgraded from Group-C to Group-B in 1999, which involved change of shouldering of higher responsibility, requirement of higher qualification, higher pay scale, so the suitability of incumbents is required to be assessed to be appointed to the upgraded post of Group-B from the date of notification as per DoP&T OM no. 22011/10/84-Estt. (D) Dated 4th Feb 1992.

· This association is in agreement that pay scale of JTO was revised to Rs 6500-10500 w.e.f. 1-1-1996 as per the 5th pay commission recommendation but it was subjected to the change in recruitment rule providing B.E. as the minimum qualification for direct recruit which is also admitted by your kind. 5th Pay commission had mandated the DoT to amend the recruitment rules accordingly and consequent to the recommendations of 5th pay commission, the new RR for JTO was published on 31.08.1999 with change in the minimum educational qualification, eligibility of qualifying service and pay for both promotees and direct recruits. JTO Post was classified as GCS Group-B “Gazetted”-Non-Ministerial by government of India Department of Telecommunication vide it’s letter no 15-17/99-NCG dated 21/12/1999 followed by the new recruitment rule.
· This association also agrees that B.E. qualification already existed prior to the JTO RR 1999 but it is wrong to say that among B.E. and BSC qualification, B.E. should be treated as minimum qualification according to your clarification. If it would have been so, then there would have not been any need to mention it in the 5th pay commission report that to raise the minimum qualification as a degree in engineering to qualify for upgraded pay scale. Herein we would like to reproduce the recommendation of 5th Pay commission on the subject as follow “We accordingly recommend that Junior Telecom Officers may be upgraded to the scale of Rs. 2000-3000 and filled by existing method of recruitment, raising the minimum required qualification for direct recruitment to as degree in engineering”.   
Sir, 5th Pay commission comprised of highly learned members namely Justice S Ratnavel Pandian (Former Supreme Court Judge) as the chairman and Professor Suresh Tendulkar (A professor of Economics at Delhi School of Economics) & Shri M.K. Kaw ( Member Secretary, an IAS officer) as its members. Recommendations of 5th Pay Commission were made after thorough and in depth analysis by these learned members. It is quite visible that the commission has stressed on the words “Raising the minimum required qualification” to Degree in Engineering which infers that minimum required qualification at the time of 5th Pay Commission recommendation was below degree in Engineering.   Now if establishment cell of BSNL feels that the minimum qualification was not required to be raised as it was existing before had in the RRs and henceforth minimum qualification was not raised even after recommendation from the learned members of the PC then perhaps BSNL is raising a big question mark on the understanding of the members of 5th Pay commission because while the members in their understanding that minimum qualification required for JTO post was below the BE level, recommended to raise the minimum qualification to degree in engineering though in the opinion of establishment cell of  BSNL, it was well existing in the JTO RR earlier also  and so the minimum qualification was not raised to a degree in engineering. If the establishment cell feels that members of the Pay commission were right in recommending that minimum qualification was to be raised to degree in engineering and that is why the JTO RR 1999 was put in place then our contention that minimum qualification was raised in JTO RR 1999 is proved beyond doubt.
Further, in your reply, it is mentioned that “it is incorrect to indicate that in RRs 1999, higher qualification i.e B.E. was prescribed for JTOs rather it is remarked that, B.E qualification already existed along with the BSc, from the time JE/JTO cadre came into existence. The JE/JTOs RRs 1990, 1996 and the only difference in RRs 1999 is that now B.E. has been prescribed as the only minimum qualification for DR JTO, dropping the BSc qualification of earlier RRs, as per the recommendations of the 5th Pay Commission.”
In this regard our only simple question for submission to your kind is that “can there be two minimums?”. As per our knowledge of English language and Grammar, minimum is a word which means smallest amount or least amount or lowest amount or least etc. It is clear beyond doubt by these meanings that all such words are in superlative form and noun in superlative form cannot be multiple. So to say that in JTO RR 1999, BE has been the only minimum qualification in JTO RR 1999 indicates there existed two minimum qualifications prior to this which is beyond the understanding of all of us.
Again in our opinion, it is wrong to say that responsibility has not been increased while upgrading the JTO post from Group-C to Group-B in 1999 especially in the case of direct recruit JTOs .Again we would like to refer to the 5th Pay commission recommendation where it is clearly mentioned in the chapter dealing with restructuring of telecom services that  the “consultancy has marked this level as critical with substantial possibility of exodus along with the need to upgrade qualifications so as to meet the requirements of the advancing technologies besides upgrading their pay scales and providing adequate promotional aspects”. It is clearly written in the commission report that the needs for up-gradation of post with qualification was felt because there were many engineering graduates in the cadre who were underutilized and also to meet the requirements of advancing technologies. Moreover BSNL has recruited Graduate Engineers JTO in the name of executives while DoT used to recruits JTO as Engineering Supervisor. Dictionary meaning of term Execuitve (a person who has an important job as a manager of a company or an organization) and Supervisor itself make the clear difference of work responsibility.   Therefore to say that responsibility has not increased while upgrading the JTO Post is not at all correct.

Moreover as per Organizational Charts of new technology areas viz. CMTS, Broadband, etc. issued vide No. 11-3/2002-TE-I Dated 6.1.2003 (Annexure-1), the responsibility of SDE and JTOs are same and the next level of Executives in the executive Hierarchy shown is STS level officers. As per letter no.20-21/2004-Pers IV dtd. 05.04.2004 (Annexure-2), the Graduate Engineer JTOs were recruited to handle the new technology switches and have been given preference in various specialized branch like DNW, Telecom Factory (Annexure-3, Annexure-4). Most of the new technology switches are being maintained, operated and installed by these Graduate Engineer JTOs. It clearly denotes their excellence and importance over other Executives in handling technological fields. So as for as responsibilities are concerned, Annexure 1 to 4 clearly show that the responsibility of JTOs recruited in BSNL are at par with SDEs in executive Cadre, having no similarity with Erstwhile DoT JTOs in Group C cadre.

The Table of comparison is shown below: which depicts total contrast among BSNL recruited JTO and the JTOs recruited in DoT in respect of Qualification, Experience and Level of Examination.

	 
	JTO Group-C (Non Executive) (Recruitment Rule 1996)
	GEJTO Group-B (Executive) (Recruitment Rule 2001 of BSNL)

	Classification
	Group-C (Non Executive)
	Group-B (Executive)

	Appointing Authority
	GM (Admin)
	CGMT

	Minimum qualification/eligibility
	For Direct Recruit – BSc in Physics, Chemistry & Maths with Zero years of experience

For Promotee - Matric with 6 years of experience in Technician, Phone Inspector, etc. and 5 years for 3Year Diploma


	For Direct Recruit - BE or equivalent with Zero years of experience

For Promotee - 3 Year diploma OR BSc. in physics and maths with 10 years of experience in Group C.



	Level of examination
	Circle level
	All India level with the same syllabus as that of Engineering Services

	Recruitment Agency
	Circle Office
	BSNL Head Quarter

	Division of post
	50% Direct recruitment + 15% LDCE + 35% screening
	50% direct recruitment + 50% LDCE


It is evident from the above table that employees recruited with above two recruitment rules can not treated equal as there is remarkable difference in their recruitment level and eligibility criteria viz. Qualification and Experience
Assuming without agreeing to your clarification about increase in responsibility, even if there is no change in responsibility than also It is the evident from the table and admitted fact that group has been upgraded from group C to Group B along with eligibility of the incumbents  and hence there is clear need to assess the suitability of the incumbents as per the criteria no. 3&4 of DoPT OM No. 22011/10/84 -Estt.(D) dated 4/2/1992 which clearly indicates that if there is any change in the group or eligibility even without higher responsibility or higher qualification the incumbent’s suitability should be assessed and will be appointed to the upgraded post from the date notified by the government not prior to this.

So your explanation that the suitability of the incumbents was not required to be assessed as it didn’t fulfilled the conditions mentioned in the notification DoPT OM No. 22011/10/84 -Estt.(D) dated 4/2/1992 is not correct and hence our representation that suitability was required to be assessed holds good.
More over Apex court in a similar case has given a decision that “Seniority is no substitute for qualification. A senior person does not become eligible for a promotional post without fulfilling the prescribed qualification criterion”.[R.Prabhadevi Vs GoI,AIR 1988 SC 902:(1998)2 SCC 233.
· For detail understating on the issue of upgradation of JTO from Group-C to Group-B and arbitrary act of DOT/BSNL, our earlier submission to Sh. Batra committee may be referred which is attached as Annexure-5
Objections/suggestions on clarification of issue no-1

The DoP&T guidelines vide OM no. 22011/7/1986-Estt (D) dated 3-7-1986 further clarified, vide DoP&T OM dtd 3-3-2008 are not being followed for Circle Seniority list and All India Eligibility List of JTOs.

Aforementioned OM of DoP&T is the only consolidated order on seniority which deals with every situation in BSNL. Every Para of this OM need to be understood to deal with the present situation in BSNL:

1. Relative seniority of direct recruits: Para 2.1 of the OM is very clear that relative seniority of all direct recruits is determined by the order of merit in which they are selected for such appointment on the recommendations of U.P.S.C or other selecting authority. Persons appointed as a result of an earlier selection being senior to those appointed as a result of a subsequent selection. Applying this principle for direct recruit JTO relative seniority of all the direct recruits appointed in a batch should have been determined in their order of merit in which they are selected irrespective of their joining/appointment to the post.
2. Relative seniority Departmental promotion through DPC: Para 2.2 of the OM says that where promotions are made on the basis of selection by DPC, the relative seniority of such promotees shall be in the order in which they are recommended for such promotion by the committee. Applying this principle to the promotees JTO in BSNL their relative seniority shall be made according to their eligibility for the particular vacancies of their quotas to avoid any disadvantage to senior employees in the lower cadre due to administrative delay. Practice being followed in BSNL on the basis of recruitment/vacancy year of their quota is justified only for provisional fixing of relative seniority of the employees promoted through DPC and to determine the final inter-se-seniority with direct recruits.
3. Relative seniority Departmental promotion on the basis of seniority: Para 2.2 of the OM says that relative seniority of lower grade from which they are promoted shall be maintained subjected their fitness at the time of promotion. This is not relevant to the JTO cadre in BSNL as no promotion is there on the basis of seniority.
4.  Relative seniority (inter-se-seniority) of direct recruits and of promotee: Para 2.1 and 2.2 of the said OM deals with the relative seniority of the employees recruited through the single source of recruitment but Para 2.4.1 to 2.4.4 of the OM deals in detail about how to fix the inter-se-seniority of promotees and direct recruits where quota is reserved for both in the recruitment rule. Silent feature of the Para 2.4.1 to 2.4.4 is to determine the inter-se-seniority of promote and direct recruits are as under:

· Vacancy register giving running account of vacancies arising and being filled under both quota i.e. direct and promotion from year to year should be maintained. 
· Recruitment should be done under both quotas in every year. In any case if recruitment is not done or less number of candidates qualified under the direct recruit quota, then promotees will be treated regular only to the extent to which direct recruitment vacancies are reported to the recruiting authorities for recruitment. Excess promotees if any would be treated only as ad-hoc promotees. In BSNL from 1995 to 2001 , no direct recruitment has been notified and so promotees JTOs appointed during these year should have been treated as ad-hoc only but it is not so in BSNL.
· Vacancies remain unfilled under any quota in any particular year would be transferred in next year and consequently will be added to vacancies arises in this year. Then recruitment would be done for cumulative vacancies including previous year unfilled vacancies under each quota but person so appointed against the previous year vacancies shall not get seniority of any earlier year i.e. vacancy year. Person can get seniority from the date of his actual appointment on substantive basis after completion of pre-recruitment training. 
Before submitting objection/suggestion on the clarification issued by your office on the matter we wish to put our actual concern w.r.t. the issue.

· Our primary concern is inter-se-seniority among direct recruit JTO and promote JTO which is so far not finalized in the circles.  Off course some circles have issued provisional gradation list putting direct recruit JTO at disadvantageous position, which is not at all based on the DoP&T guideline issued from time to time on the matter and also this association had put its objection on record vide its letter nos  CHQ/AIGETOA/150 dated 10/09/2008 and CHQ/AIGETOA/280 dated 31/05/2010 (attached herewith and marked as Annexure-6 & Annexure-7)   

· In BSNL relative seniority of all direct recruits are maintained as per DOP&T guideline i.e. from the date of actual appointment and relative seniority of all the promotees have also been maintained as per DOP&T guideline i.e. in the order recommended by DPC based on their eligibility for particular year of vacancies. But inter-se-seniority of direct recruit and promotees have not been fixed as per DoP&T guidelines and placed all the promotees enblock senior to direct recruits irrespective of their year of appointments and vacancies reserved for them. As per the DoP&T guidelines even though relative seniority of direct recruits and promotees have been fixed separately based on the Para 2.1 and 2.2 of the OM under reference, their actual year of appointment based on the rotation of vacancies reserved for them should be considered for the purpose of determining final inter-se-seniority.   
· Promotee JTOs are placed above the direct recruits in the provisional gradation list issued by some circles and all India eligibility list published by Pers-II of BSNL CO despite the fact that many of them have been appointed much later than the direct recruits and many of them are not even fulfilling the essential qualification and eligibility of JTO Group-B as mentioned in issue No-2. 

   Objections/suggestions over the comments on issue no-1
· In paragraph-1 of your clarification refers to the MHA OM No. 9/11/55-RPS (hereinafter referred as Order No.1) dated 22/12/1959 and DoPT OM No. 22011/7/86-Estt(D) dated 03/07/1986 (hereinafter referred as Order No.2). You have, vide your clarification, admitted that said orders are being followed. Further, your clarification also reeks of DG P&T No. 1/28/60-NCG dated 28/2/1963 (hereinafter referred as Order No.3), according to which you have clarified that the inter-se-seniority of departmental and direct recruited JTOs shall be determined as per the training center marks.

Although it is not much related to our concern but having gone through your said clarification, we are constrained to state the inference reaching out of it that your good office either has not updated itself with subsequent amendments brought in the law in respect of fixation of seniority or is deliberately involved in manipulation of the order for the reasons unknown to us.

Objections/Suggestions are as under:

u The order No.1 talk of general principles of seniority of central civil servants the Para 4 related to Direct Recruits read “..The relative seniority of all direct recruited shall be determined by the order of merit in which they are selected for such appointment, on the recommendations of the UPSC or other selecting authority…”. It is unfound fact from the referred order that the inter se seniority will be based on the training marks. 

u  Order no 3 (outdated as on now) which is not applicable in general but applicable for some non-gazetted staff in Telegraph Engineering & traffic branch nowhere says that inter-se-seniority of departmental and direct recruit JTOs (gazetted) of particular recruitment year shall be determined on the basis of training centre marks but it was applicable only to the non-gazetted cadre where separate vacancies are not reserved for departmental and direct recruits. There is big difference between Engineering Supervisor (top of the non-executive cadre supposed to be supervisor of non executives) and BSNL JTO (lowest rung of the Executive cadre supposed to be manager).So your reliance of equating the engineering supervisors to the qualified executives of BSNL is demeaning, insulting and UN called for. More ever in this order itself it is clearly mentioned that wherever separate quotas of vacancies have been reserved for departmental and outside candidates, inter-se-seniority should be determined according to the rotation of vacancies between the departmental and outsider candidates in accordance with percentage of vacancies reserved in the recruitment rules. Confirmation should be made from the combined seniority list of departmental and outside candidates thus prepared.    

u The Order No. 1 and 3 talk of general principles of seniority of central civil servants, and same has been under judicial scrutiny in number of cases. The last important judgment delivered by the Hon’ble Supreme Court on 02/05/1990 in Class II Direct Recruits Engineering Officers’ Association vs. State of Maharashtra, wherein Direct recruits in the light of judicial pronouncement seniority fixation on the basis of order no.1 and 3 is set aside and new order issued by the government of India DoPT O.M No. 20011/5/90-Estt.(D) dated 4/11/1992.  The order pronounces that seniority of a person regularly appointed to a post according to the rule would be determined by the order of merit indicated at the time of initial appointment (Annexure-8). 

u Your reference is invited to the decision of Hon'ble Supreme Court of India in C.A. No.
4339/1995 dated 26/04/2000, where Union of India was represented by the DoT(Now BSNL) along other respondents. The Apex Court inferred that “…once the statutory  rules have come into force and procedure has also been prescribed under the said rules for preparation of the eligibility list of officers for promotion, the earlier administrative instruction  contained in P&T Manual cannot be adhered to...” So, it is clear from the Apex Court’s decision that once the rules are formed, it will supersede the executive orders. Subsequently, the CCS Rules were formed and same were indicated in the DoPT’s OM No. 22011/7/86-Estt(D) dated 03/07/1986 containing the consolidated instructions on seniority.

u In the case selection is made by competitive examination, the Apex Court has laid down the principle that “…seniority will be determined on the basis of year of competitive examination irrespective of the date of appointment and inter se seniority of the candidates will be determined on the basis of their ranking in the merit list” (State of UP Vs Rafiquddin, AIR 1988 SC 162, Para 8). The same has been reiterated in DoPT’s OM No.20011/5/90-Estt(D) dated 04/11/1992. The same view was again reiterated in Srilakshmi Vs Nizam's Institute of Medical Sciences and others 1998(1) SLR 426(A.P).

u Your reference is invited to the decision of Hon'ble Supreme Court of India  in C.A. No.
11961-11963 dated 10/09/2003, where apex court ruled that once the ranking given by the selecting body the appointing authority cannot change it. It infers that appointing authorities in BSNL does not have rights to change the seniority.

· In the second paragraph of clarification you have stressed on the allotment of recruitment years to JTOs through promotional examination held in 1999/2000 which is based on provision contained in the note, under column 6 of Schedule of recruitment rule 1996 that “ the crucial date for determining ……………………………..for recruitment are called for” 
 The objections/suggestions are as under:   

u Allotment of recruitment year for the purpose of fixation of relative seniority to departmental employees recruited in same mode of recruitment in the DOT based on the eligibility and vacancy is nothing but to maintain the relative seniority considering the length of service in the previous cadre and to secure the position of incumbents against the administrative delay. It is nothing to do for fixing the inter-se-seniority among two different sources of recruitment i.e. departmental promotion and direct recruit where vacancies are reserved for both the quotas in the recruitment rule.

u  Wherever no provision for outside recruitment in the cadre, practice followed by DOT can be justified but in the case of JTO where 50% quota is reserved for outside recruitment there is clear guideline to determine the inter-se-seniority which is based on actual year of appointment. Any promotion made or seniority given for the employee recruited/appointed through one mode against their quota (departmental promotion) shall be treated provisional just to determine their relative seniority and final inter-se-seniority shall be prepared after recruitment of other part (direct recruit) on the basis of rotation of vacancies reserved for them in the recruitment rule.

u As you have already admitted that promotional examination held in 1999/2000 by the DOT was under JTO RR 1996. it has already been explained in ISSUE NO-2 above that as per JTO RR1996, JTO was classified as Group-C any promotion based on the above RR would be meant for Group-C and same criteria as mentioned in issue no-2 shall be followed for upgrading them to JTO Group-B.         
u The Decision of Hon’ble CAT Chandigarh bench in TA No. 95-CH-2009 in CWP No.8762/2004 tiled as arun kumar &Ors Versus UoI& Ors vide order dated 3-6-2010 mentioned in your clarification is not relevant to the disputed matter where the petitioners belong to same source of recruitment and prayed before the Hon’ble CAT to change the year of recruitment from 1995 to 1993-94. Whereas the current issues deals with the fixation of inter-se-seniority of employees recruited through two different source of recruitment i.e. departmental and direct recruited JTOs. 

· In the Para-4 of your clarification it is mentioned that DoP&T OM dated 3.3.2008 is prospective and will be applicable only for appointment made after 3/3/2008. You have also clarified that once the recruitment year of an employee has been fixed, it will be immaterial whether the seniority list/gradation list is already prepared or is yet to be prepared. 

The objections/suggestions are as under:

u The DoPT O.M No. 20011/1/2006-Estt.(D) dated 3/3/2008 is the clarification to the original order of DoPT’s OM No. 22011/7/86-Estt(D) dated 03/07/1986 over consolidated seniority. One side your kind has already admitted that BSNL is following the DoPT’s OM No. 22011/7/86-Estt(D) dated 03/07/1986 which is also evident from determining seniority of JAO, SDE, and DE etc. and other side mentioning that OM dtd 03/03/2008 which is nothing but reproduction of OM dtd 03/07/1986 is applicable only for the appointment after 03/03/2008 is complete contrary.
u   In OM dtd 03/03/2008 it is mentioned that if seniority (here inter-se-seniority of promotee and direct recruit) is already decided with reference to any other interpretation of term available as contained in OM dtd 03/07/1986 need not be re-opened. Recruitment year already allotted for the appointment made before 03/03/2008 is only useful for the purpose of determining relative seniority among the employees recruited through one source but it is nothing to do to determine the inter-se-seniority among the employees recruited through two different sources of recruitment i.e. direct recruits and promotees. It is also the fact that inter-se-seniority has not been finalized in the circle/All India for the purpose of promotion in the next cadre.  

I would also like to bring to your kind attention the TA No. 84-HR-2009   filed before Hon'ble Central Administrative Tribunal, Chandigarh Bench. Where BSNL being respondents relied upon the DoPT’s OM dated 03/07/1986 and admitted that relative seniority of such absorbees vis-a-Vis direct recruits or promotees shall be determined according to the rotation of vacancies, which shall be based on the quota reserved for the promotion, direct recruitment respectively in recruitment rules. BSNL management itself has given this admission before Hon'ble Tribunal and now there is no base of refusing to follow the same in practice for JTO cadre.

·  In order to further substantiate our position   we bring your kind attention towards the apex court decision that “Seniority is to be reckoned from the date of appointment and not from the date when the vacancy arose” [Nani Sha Vs State of Arunachal Pradesh.C.A No. 2665 of 2007 decided on 16.05.2007].
And moreover the establishment cell had itself endorsed the DoP&T OM dated 03.03.2008 to all the circle and administrative units for implementation vide their letter no.5-38/2009-Pers.IV dated 25.05.2010 which is an evidence that issue of implementation of DoP&T guideline was well understood and accepted by BSNL management and now going back on the same old track is simply uncalled for.
Objections/suggestions on clarification of issue no-3

Relaxations given by BSNL vide letter no 12-15/2002-DE dated 10-03-2003 for the 15% quota LDCE conducted by DoT in the year 1999/2000 and allotment of recruitment years 1998, 1999 to the selected candidates is irregular.

On the comments of the issue we want to submit following objections/suggestions: By your own comments following can be inferred.

· The LDCE conducted in the year 1999/2000 under the provisions of 1996 JTO RR’s. According to the 1996 RR JTO is classified as a Group C. By the year 2003 the relaxed candidates would have absorbed in BSNL as Group C employees and respective presidential orders have also been issued to them. Their association with government department already terminated by their absorption in BSNL. They are appointed under relaxed standards in the year 2004 In this case their seniority should be fixed as per the DoPT OM No. 20011/1/2000-Estt(D) dated 27th March 2001. The referred DoPT order as per the decision by the Hon’ble Supreme Court has in its judgment dated 14th December 1999 in the case of Shri S.I. Rooplal & Others Vs Lt Governor through Chief Secretary, Delhi, JT 1999(9) SC 597 the seniority of the absorbed should be determined either from the date of he has been holding the post on deputation or the date from which he has been appointed on a regular basis to same or equivalent grade in his parent department whichever is earlier. 

· It is agreed that DoT has transferred the power and liabilities related to the work force but it does not mean that BSNL can take decision for which even DoT could not. It is the fact that LDCE was conducted in the year 1999/2000 in the DoT and candidates who had qualified the minimum prescribed marks had been declared successful. Before relaxation given by the BSNL management there had been appointment of thousands of JTOs in both quotas i.e. through departmental promotions and direct recruits. Retirement in this period was much less than the actual appointment taken place in JTO cadre, so it is wrong to say that shortfall in the JTO cadre in the field was the reason to relax. If it would have been true there had been more shortfalls in the field at the time of DoT but DoT had refrain to give any relaxation.

· There is clear provision to take due approval from UPSC before relaxing any standards even if there is provision in the recruitment rule.

· Even if BSNL management had relaxed citing the reason of shortfall of JTOs in the field there suitability should have assessed as per existing recruitment rule of JTO RR 2001 and seniority should have been fixed as per the Para 2.2 of DoP&T OM dtd 03/07/1986 which says if a person is considered as unfit (disqualified in this case) for the promotion and is superseded by a junior such person shall not if he is subsequently found suitable (by relaxation in this case) and promoted, take seniority in the higher grade over the junior persons who had superseded him (already appointed JTOs in this case).      

· Act of BSNL management to relax the qualifying standard after four years of examination against the recruitment rule in force and giving them retrospective seniority above the already appointed JTOs in between is neither logical nor sustainable in the court of law. I would also like to bring to your kind attention the TA No. 84-HR-2009 filed before Hon'ble Central Administrative Tribunal, Chandigarh Bench. In Para 21 of the reasoned judgment it reads as  “….  Incumbents are appointed under relaxed quota, then they would get seniority from the date of their appointment”. and also in the same judgment Hon’ble judges directed the BSNL management to draw seniority based on the date of joining instead of vacancy year.  It is clear from the above DoPT orders and Hon’ble CAT Judgment that any relaxed candidates will get their seniority from the date of actual appointment not from the year of vacancy arose. Hence your unreasonable interpretation required introspection and correction. 

Prayer (Relief sought):

We have listed out all the wrong did in BSNL and the legal position of the disputed matter; we do wish this dispute created by the BSNL Management by non compliances to the DoPT order as well as the Hon’ble courts to be brought to end. Hence it is prayed accordingly:

1. That, Issue the necessary instruction to the concerned authorities to shortlist and eliminate from the eligibility list of JTOs for promotion to the next cadre i.e. TES Group-B who are not fulfilling the essential qualification and eligibility as per the JTO recruitment rule 1999 of DoT and JTO recruitment rule 2001 of BSNL i.e. who have been upgraded to the upgraded post of JTO without assessing their suitability for the post. If any such candidates already promoted to TES Group-B they should be eliminated from the seniority list of TES Group-B by creating superanurarry post.  

2. That, Issue the necessary instruction to the field units to prepare the inter-se-seniority list of among the suitable promotee JTOs and direct recruits based on the DoP&T OM dtd 03/07/1986 for further promotion to the next cadre i.e. TES Group-B.
3. That, Issue the necessary instruction to the field units to immediately eliminate the JTOs from circle gradation list who have qualified with relaxed standards and placed above the already appointed JTO.
4. That, issue necessary instruction deemed fit based on our above submission on the issues. 


Regd. Office: Office No. 4 & 5, Near Sethi Hospital, Bawal Chowk, Rewari-123401 (Haryana)
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