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JUDGMENT

[ WP(C) 4794/2017 ,wWP(C).3001/2018 ,
WP (C) .5001/2017 ,WP(C).9012/2017 ,
WP (C) .9672/2017 ,WP(C).9930/2017 ,

WP(C) .11867/2017 ,WP(C) .20295/2018 ,

WP (C) .39855/2017 ,WP(C) .40363/2017 ]

K. Surendra Mohn, J.

For the various reasons indicated in the judgment dated

12.10.2018 in W.P.(C) No. 13120 of 2015 and connected cases,

these writ petitions are also allowed.

sd/-
K.SURENDRA MOHAN

JUDGE

sd/-
N.NAGARESH
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MALAPPURAM DISTRICT CO-OPERATIVE BANK, VENGARA
BRANCH, P.O.VENGARA, UAN NO.100280802239.

6 D. SHYLAJA JUNIOR ACCOUNTANT
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JUDGMENT

Surendra Mohan, J.

The petitioners in these Writ Petitions are all

employees of various establishments covered by the provisions
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of the Employees' Provident Funds and Miscellaneous Provisions
Act, 1952 (hereinafter referred to as 'the EPF Act' for short).
They are all aggrieved by the refusal of the respondents to
extend the provisions of the Employees Pension Scheme, 1995 to
them. They are also aggrieved by the changes brought about by
the Employees' Pension (Amendment) Scheme, 2014. According
to them, the provisions of the said amended Scheme drastically
reduces the pension payable to them. In many of the Writ
Petitions, the validity of the amendments have been challenged.
Since the legal issues that arise for consideration are common,
these cases have been heard together and are all disposed of by
this common judgment.

2. The main question that arises for consideration
here is whether the provisions of the Employees Pension Scheme,

1995 and the Employees' Pension (Amendment) Scheme, 2014

are valid and sustainable or not?
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3. The bare facts necessary to be taken note of

before the questions of law are addressed, are the following. As
already noticed above, the petitioners are all employees of
various establishments covered by the provisions of the EPF Act.
The Act provides for the formulation of a Scheme for the creation
of a Provident Fund Account in the name of each employee of a
covered establishment. The fund was to be constituted by
depositing an employee's share at the rate of 10% or 12% of the
basic wages including Dearness Allowance. The employer has
also to contribute an identical amount, which together would
constitute the Provident Fund. Initially, the Act did not provide
for the creation of a Pension Fund or for the payment of pension.
Later on, Section 6A was inserted, authorizing the creation of a
scheme for the purpose of providing pension to the employees.

Accordingly, the Employees Pension Scheme, 1995 was framed.

As per the said scheme the maximum pensionable salary was
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Rupees six thousand five hundred per month and contributions
to the pension fund were to be made only on that amount. The
corpus of the pension fund was to be constituted by transferring
8.33% out of the employer's contribution under Section 6 of the
Act. As per the scheme, the maximum pensionable salary was
initially fixed as Rs. 5000/- and was later on enhanced to
Rs.6500/-.  Accordingly, contribution was payable only in
respect of the said amount. Subsequently, a proviso was added
to paragraph 11(3) of the Pension Scheme with effect from
16.03.1996 granting an option to the employer and the
employee to contribute amounts towards the pension fund at the
rate of 8.33% of the actual salary drawn by the employee, where
the salary exceeded Rupees Six thousand five hundred per
month. Thereupon, most of the employees who were drawing

salaries in excess of the prescribed limit opted to pay

contributions on the basis of the actual salaries drawn by them.
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However, requests made by some of the employees were rejected
on the ground that the option was not exercised on or before
01.12.2004. The said action was under challenge before this
Court in W.P.(C) N0s.6643 and 9929 of 2007.

4. This Court considered the respective contentions,
analysed the provisions of the Scheme and allowed the Writ
Petitions by judgment dated 04.11.2011. A copy of the
judgment is evidenced in these proceedings by exhibit P2 in W.P.
(C) No.13120 of 2015. This Court held that the proviso to
paragraph 11(3) of the Pension Scheme, added with effect from
16.12.1996 was retrospective in operation, applicable from the
date of commencement of the Scheme. It was further held that,
the cut off date of 01.12.2004 on the basis of which some of the
options made by the employees were rejected was unsustainable.

In the absence of any cut off date, this Court found that a joint

application by the employer and the employee could be made at
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any time and on the basis of such joint application they would be
entitled to avail the benefit of the proviso to paragraph 11(3) of
the Scheme. The Writ Petitions were accordingly allowed.

5. The Union of India as well as the Officers of the
Employees Provident Fund Organization challenged the judgment
unsuccessfully before a Division Bench of this Court in
W.A.No.568 and 569 of 2012 and connected cases. Exhibit P3 is
the appellate judgment. A special leave Petition filed against the
said judgment was also dismissed. The resultant position is that
a joint application made by the Employer and employee cannot
be rejected for the reason that, the same was not made before
the stipulated date.

6. In the above circumstances, the pension scheme
was amended with effect from 01.09.2014. As per the said

amendment, the pensionable salary has been altered to mean the

average monthly pay drawn in any manner, including on piece-
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rate basis, during the contributory period of service comprising
of a span of sixty months preceding the date of exit from the
membership of the pension fund. The pensionable salary shall
be determined on pro-rata basis for the pensionable service up
to the first day of September, 2014, subject to a maximum of
Rs.6500/- per month and for the period thereafter at the
maximum of Rs.15,000/- per month. The maximum
pensionable salary shall be limited to Rs.15000/- per month.
Consequently, it is pointed out by the petitioners that the
pension that is to be drawn by them has been drastically reduced
without any justification. The amendments are therefore under
challenge in these Writ Petitions. These Writ Petitions are posted
before us pursuant to an order of reference dated 21.06.2016
made by a learned Single Judge of this Court.

7. The Writ Petitions are contested by the Provident

Fund Authorities. A detailed counter affidavit has been filed in
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W.P.(C) No0.18287 of 2016, which has been adopted in the other

cases also. As per the counter affidavit, the Writ Petition itself is

not maintainable and the allegation that the amendments are

violative of Articles 14,15 and 21 of the Constitution is without

any basis. The members who used to contribute more than the

ceiling limit of Rs.6500/- for the sake of getting higher pension

were found to be drawing disproportionately higher amounts as

pension, thereby affecting the value of the pension fund. The

intention of the Parliament in framing the Scheme was to secure

the rights of the lower wage earners. The said object was being

defeated by the action of the employees paying contributions

above the ceiling limit. The situation created was one of reverse

subsidization. It has also disturbed the fund base of the scheme

which in turn was found to affect the rights of the lower wage

income group who receive pension. It was in order to safeqguard

the interests of the said lower income group that the
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amendments were brought into force. The authorities are
clothed with sufficient powers to amend the scheme, which
power has been exercised considering the larger interests of the
working class.  The petitioners being persons who have
exercised their options to pay contributions on the basis of their
actual salaries are estopped from challenging the amendments.
The provisions of the EPF Act are relied upon to contend that the
amendments were within the scope of the powers conferred by
the enactment. With respect to the amendment altering the
pensionable service to sixty months from the earlier period of
twelve months, the contention is that, the same is a matter of
policy over which the Parliament and the Legislature are entitled
to claim freedom from interference. No complaint regarding
formulation of policy would be entertained by Courts, since a

policy is framed taking into account various sociological aspects

also. It is contended that, no judicial interference is permissible
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in respect of the same. Therefore, it is contended that the Writ
Petitions are only to be dismissed.
8. According to Advocate P.N.Mohanan, the Pension
Scheme had come into force on 16.11.1995. Initially Rs.6,500/-
was stipulated as the salary. Later on, an option was given to
employees drawing higher pay to contribute on the basis of their
actual salaries, irrespective of the limit. However, a cut off date
was stipulated for the purpose of exercising such option, which
was 01.12.2004. The stipulation of the cut off date was
challenged in W.P.(C) No.6643 of 2007 and connected cases. As
per exhibit P2 judgment dated 04.11.2011 evidenced in W.P.(C)
No.1312 of 2015 by exhibit P2, this Court held that the
stipulation of a cut off date was unsustainable. Though the
matter was carried in appeal before the Division Bench, W.A.No.

1137 of 2012 was also dismissed by exhibit P3 judgment. A

Special Leave Petition filed before the Supreme Court was also



W.P.(C). 13120/2015 & con.cases .y
dismissed. Therefore, according to the learned counsel, no
stipulation regarding a cut off date is permissible. Reliance is
placed on exhibit P12 judgment of the Supreme Court to point
out that stipulation of a similar cut off date was held to be
unsustainable there also. In spite of the above, the amended
Pension Scheme has again stipulated a cut off date which is liable
to be struck down. As per the amendments, the contents of both
'‘pensionable service' as well as the 'pensionable salary' have been
altered. The persons who had joined the scheme prior to the
amendments had become vested with a right to claim pension on
the terms as they stood prior to the amendments. Such vested
rights cannot be taken away. Before the amendment, pension
was to be calculated on the basis of the average pay drawn over
a period of twelve months prior to retirement. As per the

amendment, the pension is to be computed on the basis of the

salary drawn over a period of sixty months prior to retirement.
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The amendment drastically reduces the pension payable to an
employee causing serious prejudice to him. Pension is nothing
but deferred wages. The pension fund is created for the purpose
of granting pension to the employees. The fund is constituted
with the contributions made by the employees as well as
employers. The fund is to be utilized for the benefit of the
employees. It is contended that, a whopping amount of Rupees
thirty two thousand crores is remaining as unclaimed pension in
the fund. Therefore, there is no justification for denying to the
employees what is legitimately due to them.

9. The amendments in so far as they deny the
option that was given to the employees to receive higher pension
by contributing a higher amount from their salaries causes
prejudice to them. For the purpose of computing pension, the

maximum salary has been capped at Rs.15,000/-. The amount

is unrealistic, low and has no relation to the actual salaries drawn
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by employees across the country. An implementation thereof
would result in denying to the employees the benefits that are
legitimately due to them. Therefore, the counsel contends that
the amendments are unsustainable and liable to be set aside. A
number of decisions are also relied upon in support of his
contentions.

10. Advocate M.P.Prakash supporting the contentions
of the petitioners points out that the expressions "basic wages",
"contribution" and "scheme" are all defined by Section 2 of the
EPF Act. The power to frame a scheme has been made subject to
the provisions of the Act. Therefore, once an option is exercised
under paragraph 26 of the Employees Provident Fund Scheme,
1952 (hereinafter referred to as the 'EPF Scheme' for short), no
further option under the pension scheme is necessary and

cannot be insisted upon. Reliance is placed on the decision of

the Apex Court in Mafatlal Group Staff Association v. Regional
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Commissioner Provident Fund [(1994) 4 SCC 58)] particularly
paragraph 10 to contend that the pension scheme is essentially a
social welfare measure that should serve the social purpose for
which it is brought into force. As per the present scheme, the
pension payable to the employees would be drastically cut. They
do not get any benefit that is commensurate with the
contribution paid by them. Therefore, they stand to lose the
benefit of their contribution. It is contended that, the authorities
have no power to limit the pension payable by prescribing a limit
on the pensionable salary. The manner of computing the
pensionable service of an employee is also unsustainable. The
counsel places reliance on the decision in Amrit Lal Berry v.
Collector of Central Excise, New Delhi [(1975) 4 SCC 714] and
Kunj Behari Lal Butail v. State of H.P. [(2000) 3 SCC 40] to

contend that, the impugned provisions of the Scheme are ultra

vires the power to frame scheme available to the Government.
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Therefore, the counsel seeks interference of this Court to set
aside the scheme as arbitrary and ultra vires.

11. Advocate P. Ramakrishnan while reiterating the
contentions advanced by the other counsel points out that
though pension before the amendment of the scheme was to be
calculated on the basis of the salary drawn by an employee over
a period of twelve months prior to his retirement, the said
period has been extended to sixty months. Since the pay of the
employees have been revised and enhanced more than once
during the said period, the employees would be denied the
benefit of their enhanced salaries while computing their pension.
The maximum salary for the purpose of computation of pension
has been fixed at Rs.15,000/-, which would have the effect of
denying to the majority of the employees the rightful pension

due to them which is to be computed on the basis of their last

drawn salary. The stipulation introduced by the amendment that
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the employees should make an additional contribution of 1.16%
does not find support in any statutory provision. The stipulation
creates different classes of employees, one section being paid on
the basis of Rs.6500/- fixed as their salary and the other on the
basis that Rs.15000/- was their salary. The classification itself is
arbitrary, illegal and liable to be struck down.

12. According to Advocate R.Sanjith, the
amendments have created three different categories of
pensioners. The first category consists of people who have
contributed on the basis of their actual salaries, after exercising
an option to do so. The second category of persons are persons
who have not exercised an option to make contributions on the
basis of their actual salaries. The third category of persons are
those who have retired prior to the amendments, who have a

vested right to receive pension, which cannot be denied to them.

Our attention is drawn to the power under Section 6D for laying
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schemes before the Parliament and Section 7 for modification of
the scheme to point out that the exercise of such powers shall
not affect the validity of anything previously done. Therefore, it
is contended that, the impugned amendments cannot upset or
invalidate anything that was done in the past. Reliance is placed
on Section 6A particularly sub section 2(a) thereof to contend
that the prescription of a ceiling limit is violative of the said
provision. According to the learned counsel, an employee
retiring on 31.08.2014 would draw a higher pension than a
person retiring after 01.09.2014. Reliance is placed on the
decision in State of Jharkhand v. JitendraKumar Srivastava [AIR
2013 (4) SC 3383] to contend that, pension is the benefit earned
by an employee during his service. The same is property of
which he cannot be deprived of, other than in accordance with

the due process of law. Therefore, it is contended that the

amendments are unsustainable and liable to be set aside.
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13. Advocate Ajith Joy points out that, the
amendments create different categories of employees with some
drawing higher amounts of pension while the other draw only
much lesser amounts. Thus, the employees are treated
differently without any rational basis leading to discrimination
that is unsustainable under Article 14 of the Constitution. The
employees are also being burdened with the liability to make an
additional contribution of 1.16% on the salary exceeding Rs.
15,000/-. There is no justification for the fresh option that is
contemplated by the amendment. There is no cut off date in
paragraph 26(6) of the EPF Scheme. Since insistence on a cut off
date has already been found to be bad and set aside by this
Court, there is no justification for introducing the same again.
The manner in which the scheme has been amended to reduce

the pension payable to the employees is arbitrary and liable to be

set aside.
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14. Advocate Titus Mani points out that the
amendments are ultra vires the Act. According to the learned
Counsel, money is authorised to be extracted only as per
Sections 5 and 6 of the EPF Act. No such power is conferred by
Section 6A of the Act. Section 6A only empowers the authorities
to appropriate a portion of the provident fund amounts to
constitute the pension fund. In the absence of any power the
amendment fastening financial liability on the employees is
unsustainable. Section 5 defines the class of persons to whom
the EPF Act applies. The authorities have no power under Section
6A of the Act to define a different class. Therefore, the
classification created by the scheme is ultra vires, it is
contended. The option contemplated by paragraph 26(6) of the
EPF Scheme is intended only to get over the difficulty of making

the employer liable to pay a contribution that is not stipulated by

the EPF Act. The amendments, according to the learned counsel
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are therefore unsustainable and liable to be set aside.

15. Senior Counsel Sri.N.N.Sugunapalan answers the
contentions put forward on behalf of the petitioners by pointing
out that Section 7 of the EPF Act confers power on the Central
Government to modify the scheme either prospectively or
retrospectively. Therefore, the Central Government was vested
with sufficient powers to modify the scheme. According to the
learned Senior Counsel, the option contemplated by paragraph
26(6) of the EPF Scheme and the option contemplated by Clause
11(4) of the Pension Scheme are different and have to be
exercised separately. Exercise of an option is a precondition for
availing the benefits under the pension scheme. The pension
can be paid only from the date of remittance of the higher
amount by an employee and not from the dates of retirement in

the case of employees who have already retired without making

contributions in excess of the stipulated salary limit. With
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respect to the contribution of 1.16% directed to be made by the
employees, it is contended that such contribution was to be
made by the Central Government and what has been done is only
to shift the same to the employees. No liability to pay any
amount on the enhanced salary was ever assumed by the
Government. According to the learned Senior Counsel, if the
employees who are contributing to the fund on the basis of their
actual salaries are paid pension computed on the basis of the
average pay drawn by them during the period of twelve months
preceding their retirement, they would draw pension in excess of
their contribution. In other words, pension computed on the
said basis would not be commensurate with the contribution
received from them. What the amendments have envisaged is
only to make available to the employees pension that is

commensurate with the contribution received from them. Any

other course would result in depletion of the pension fund itself
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to the prejudice of a large section of employees who are low paid
and under privileged. Reliance is placed on various decisions of
the Apex Court to contend that the decision on the quantum of
benefits made available to the employees was a policy decision
taken by the Central Government after considering various
inputs. For the above reason, it is contended that the Courts
would be averse to considering the wisdom of such policy or
interfering with the same. The learned Senior Counsel therefore
seeks dismissal of the Writ Petitions.

16. We have considered the respective contentions
advanced by the counsel on either side anxiously. In many of the
cases before us, the validity of the amendments made to the
pension scheme are under challenge. The Pension Scheme is
made under Section 6A of the EPF Act. Therefore, it is necessary

for us to consider the scope of the provisions of the EPF Act

first. In the above context, it is necessary to take note of the
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background in which the EPF act was enacted. The industrial
revolution that brought about drastic changes in the structure of
our society created a large and distinct section of people, the
industrial workers. The large industrial establishments that
started springing up all around, required the services of workers
of various categories. They came in large numbers from the
rural areas in search of better salaries, better living conditions
and better career prospects. They settled down close to the
industries spurring the growth of urban settlements, that later
developed into our cities. Such workers, when they became old
and infirm were found to be left with no income or means of
sustenance. The west, where the above ill-effects of the
industrial revolution were first felt, found a solution by
introducing old age pension, to be paid by the State to persons

above a particular age and survivor's pension to the dependents

of employees who met with premature deaths. Though the
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industrial revolution reached our country only much later, with
the establishment of large industries, in our country also a
sizeable industrial work force came into existence. The
conditions of such workers when they became old and unable to
work was found to be pathetic. In view of the obligation in the
Directive Principles, to ensure social justice to one and all, the
State had to find some means to ameliorate the conditions of
the old and infirm industrial workers. Taking into account the
fact that the financial resources at the hands of the State was
limited, an alternative method of constituting a fund with
contributions extracted from both the employers and employees
has been statutorily put in place by the EPF Act. The Provident
Fund so created is made up of the contributions of both the
employers and employees, with no contribution from the State

Exchequer.

17. As noticed above, the EPF Act was enacted by the
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Parliament with the object of providing certain terminal and
other benefits to the employees of factories and other
establishments, that were to be notified under the Act. The
contributions are to be compulsorily extracted with no option
available to the employees to decide whether to join the fund or
not. Thus a stipulated percentage of the monthly wages of each
employee is directed to be deducted and credited to the
Employees Provident Fund. The employer is also liable to
contribute an equal amount to the fund. Section 5 of the EPF Act

reads as under.

“5. Employees' Provident Fund Schemes.- (1) The Central
Government may, by notification in the Official Gazette,
frame a Scheme to be called the Employees' Provident
Fund Scheme for the establishment of Provident Funds
under this Act for employees or for any class of
employees and specify the establishments or class of
establishments to which the said Scheme shall apply and

there shall be established, as soon as may be after the
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framing of the Scheme, a Fund in accordance with the
provisions of this Act and the Scheme.

(1-A) The Fund shall vest in, and be administered by,
the Central Board constituted under section 5-A.

(1-B) Subject to the provisions of this Act, a Scheme
framed under sub-section (1) may provide for all or any
of the matters specified in Schedule II.

(2) A Scheme framed under sub-section (1) may provide
that any of its provisions shall take effect either
prospectively or retrospectively on such date as may be
specified in this behalf in the Scheme.”

The fund under the above provision is to be administered by the

Central Board constituted under Section 5A. Section 6 stipulates

payment of contributions to the said fund, which is extracted

hereinbelow: -

18. Section 6 of the Act reads as follows:-

“6. Contributions and matters which may be provided for in
Schemes.- The contribution which shall be paid by the employer
to the Fund shall be ten per cent of the basic wages, dearness
allowance and retaining allowance (if any), for the time being

payable to each of the employees (whether employed by him
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directly or by or through a contractor), and the employees'
contribution shall be equal to the contribution payable by the
employer in respect of him and may, if any employee so desires,
be an amount exceeding ten per cent of his basic wages,
dearness allowance and retaining allowance (if any), subject to
the condition that the employer shall not be under an obligation
to pay any contribution over and above his contribution payable
under this section.

Provided that in its application to any establishment or
class of establishments which the Central Government, after
making such enquiry as it deems fit, may, by notification in the
Official Gazette specify, this section shall be subject to the
modification that for the words “ten per cent”, at both the places
where they occur, the words “twelve per cent” shall be
substituted:

Provided further that where the amount of any contribution
payable under this Act involves a fraction of a rupee, the Scheme
may provide for the rounding off of such fraction to the nearest
rupee, half of a rupee or quarter of a rupee.”

What is clear from the above provisions is that Section 5

empowers the Central Government to frame the scheme for the

establishment of Provident Funds under the Act "for employees
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or for any class of employees" and to specify "establishments or

class of establishments" to which the said scheme shall apply.

Therefore, it is under the said provision that the Central

Government has to specify the employees or class of employees

and the establishments and class of establishments to which the

Scheme shall apply. Sub Section (3) of Section 1 that stipulates

the extent of application of the EPF Act being relevant in the

context, is extracted hereunder.

“[(3) Subject to the provisions contained in Section 16, it
applies—-

(@) to every establishment which is a factory engaged in any
industry specified in Schedule | and in which twenty or
more persons are employed, and

(b) to any other establishment employing twenty or more
persons or class of such establishments which the Central
Government may, by notification in the Official Gazette,
specify in this behalf:

Provided that the Central Government may, after giving

not less than two month's notice of its intention so to do,
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by notification in the Official Gazette, apply the provisions
of this Act to any establishment employing such number
of persons less than twenty as may be specified in the
notification.”

The above provision refers to the power of the Central

Government to notify an establishment employing less than the

stipulated number of workers also. Therefore, the above

provisions define the class of persons to whom the provisions of

the EPF Act would apply. The Act as it was originally framed did

not contain a provision for payment of pension to the employees.

Later on, Section 6A was inserted in 1971 empowering the

Central Government to frame a Scheme called the Employees

Family Pension Scheme to provide Family Pension and Life

Assurance benefits to the employees of the establishments to

which the Act applies. Accordingly, provision for payment of

Family Pension at prescribed rates to survivors of employees who

die while in service before reaching the age of superannuation
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was introduced in supercession of the earlier scheme.

Subsequently the Pension Fund was constituted, with the net

assets of the Employees Family Pension Fund also. Section 6A

as it stands now, reads as under:

“6-A. Employees' Pension Scheme.- (1) The Central

Government may, by notification in the Official Gazette,
frame a Scheme to be called the Employees' Pension
Scheme for the purpose of providing for -
(a) superannuation pension, retiring pension or permanent
total disablement pension to the employees of any
establishment or class of establishments to which this Act
applies; and
(b) widow or widower's pension, children pension or
orphan pension payable to the beneficiaries of such
employees.
(2) Notwithstanding anything contained in section 6, there
shall be established, as soon as may be after framing of
the Pension Scheme, a Pension Fund into which there shall
be paid, from time to time, in respect of every employee
who is a member of the Pension Scheme, -

(@) such sums from the employer's contribution under
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section 6, not exceeding eight and one-third per cent, of
the basic wages, dearness allowance and retaining
allowance, if any, of the concerned employees, as may be
specified in the Pension Scheme;

(b) such sums as are payable by the employers of
exempted establishments under sub-section (6) of section
17;

(c) the net assets of the Employees' Family Pension Fund as
on the date of the establishment of the Pension Fund;

(d) such sums as the Central Government may, after due
appropriation by Parliament by law in this behalf, specify.
(3) On the establishment of the Pension fund, the Family
Pension Scheme (hereinafter referred to as the ceased
Scheme) shall cease to operate and all assets of the ceased
Scheme shall vest in and shall stand transferred to, and all
liabilities under the ceased Scheme shall be enforceable
against, the Pension Fund and the beneficiaries under the
ceased Scheme shall be entitled to draw the benefits, not
less than the benefits they were entitled to under the
ceased Scheme, from the Pension Fund.

(4) The Pension Fund shall vest in and be administered by
the Central Board in such manner as may be specified in

the Pension Scheme.
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(5) Subject to the provisions of this Act, the Pension
Scheme may provide for all or any of the matters specified
in Schedule 1l1.

(6) The Pension Scheme may provide that all or any of its
provisions shall take effect either prospectively or
retrospectively on such date as may be specified in that
behalf in that Scheme.

(7) A Pension Scheme, framed under sub-section (1), shall
be laid, as soon as may be after it is made, before each
House of Parliament, while it is in session, for a total
period of thirty days which may be comprised in one
session or in two or more successive sessions, and if,
before the expiry of the session immediately following the
session or the successive sessions aforesaid, both Houses
agree in making any modification in the Scheme or both
Houses agree that the Scheme should not be made, the
Scheme shall thereafter have effect only in such modified
form or be of no effect, as the case may be; so however,
that any such modification or annulment shall be without
prejudice to the validity of anything previously done under
that Scheme.”

The above provision empowers the Central Government to frame,
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by notification in the official gazette, an Employees Pension
Scheme and to establish a pension fund for the purpose of
paying pension to the employees. Apart from superannuation
pension, Widow or Widowers pension, children pension or
orphan pension are also contemplated. Sub section (2) provides
for payment of such sums to the Pension Fund from the
employer's contribution not exceeding 8 1/3% of the basic
wages, dearness allowance and retaining allowance, if any, of the
concerned employee as may be specified by the pension scheme.
Therefore, the pension fund is to be constituted by transferring
such portion of the employer's contribution under Section 6 not
exceeding 8 1/3%.

19. What emerges from an examination of the above
provisions is that, the EPF Act is to apply to the employees of the

establishments covered by the said enactment, who are treated

as a homogeneous class, for the purpose of the enactment. The
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benefits under the enactment and the schemes formulated
thereunder are to inure in general, to the benefit of the said
class of persons. No other class of persons is defined or
contemplated by Section 6A of the Act. Section 6A only permits
transfer of a portion of the employer's contribution made under
Section 6 of the EPF Act to constitute the pension fund. The
enactment does not contemplate the extraction of any other
amount from either the employer or the employee. What is
contemplated by Section 6A is only the transfer of a portion of
the amount remaining unpaid in the provident fund representing
8 1/3% of the employer's contribution to the pension fund.
Section 6A does not confer power on the Central Government or
any other authority under the Act to demand and recover further
amounts from either the employees or the employers.

20. In other words, Section 6A does not contemplate

payment or extraction of any additional contribution and the
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pension fund has to be constituted with the amounts already
available as part of the provident fund.

21. Paragraph 26 of the EPF Scheme specifies the
classes of employees entitled and required to join the fund. The
said provision reads as under:-

“26. Classes of employees entitled and required to join
the Fund.- (1)(a) Every employee employed in or in
connection with the work of a factory or other
establishment to which this Scheme applies, other than
an excluded employee, shall be entitled and required to
become a member of the Fund from the day this
paragraph comes into force in such factory or other
establishment.

(b) Every employee employed in or in connection with the
work of a factory or other establishment to which this
Scheme applies, other than an excluded employee, shall
also be entitled and required to become a member of the
fund from the day this paragraph comes into force in
such factory or other establishment if on the date of such
coming into force, such employee is a subscriber to a

provident fund maintained in respect of the factory or
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other establishment or in respect of any other factory or
establishment (to which the Act applies) under the same
employer:

Provided that where the Scheme applies to a factory or
other establishment on the expiry or cancellation of an
order of exemption under section 17 of the Act, every
employee who but for the exemption would have become
and continued as a member of the Fund, shall become a
member of the fund forthwith.

(2) After this paragraph comes into force in a factory
or other establishment, every employee employed in or in
connection with the work of that factory or establishment,
other than an excluded employee, who has not become a
member already shall also be entitled and required to
become a member of the fund from the date of joining
the factory or establishment.

(3) An excluded employee employed in or in
connection with the work of a factory or other
establishment to which this Scheme applies shall, on
ceasing to be such an employee, be entitled and required
to become a member of the fund from the date he ceased
to be such employee.

(4) On re-election of an employee or a class of
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employees exempted under paragraph 27 or paragraph
27-A to join the fund or on the expiry or cancellation of
an order under that paragraph, every employee shall
forthwith become a member thereof.

(5) Every employee who is a member of a private
provident fund maintained in respect of an exempted
factory or other establishment and who but for
exemption would have become and continued as a
member of the fund shall, on joining a factory or other
establishment to which this Scheme applies, become a
member of the fund forthwith.

(6) Notwithstanding anything contained in this
paragraph, an officer not below the rank of an Assistant
Provident Fund Commissioner may, on the joint request
in writing of any employee of a factory or other
establishment to which this Scheme applies and his
employer, enroll such employee as a member or allow
him to contribute more than fifteen thousand rupees of
his pay per month if he is already a member of the fund
and thereupon such employee shall be entitled to the
benefits and shall be subject to the conditions of the
fund, provided that the employer gives an undertaking in

writing that he shall pay the administrative charges
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payable and shall comply with all statutory provisions in
respect of such employee.”

22. As per the above provision, every employee who

is a member of the Provident Fund is entitled and required to

become a member of the Pension Fund from the day the

provision comes into force. No employee has any other option.

However, Sub paragraph 6 of the above provision gives an option

to an employee to make contributions to the provident fund on

the basis of the actual salary drawn by him.

23. Paragraph 26A that deals with retention of

membership in the fund reads as follows:-

“26-A. Retention of membership.- (1) A member of the Fund
shall continue to be member until he withdraws under
paragraph 69 the amount standing to his credit in the Fund or
is covered by a notification of exemption under section 17 of
the Act or an order of exemption under paragraph 27 or
paragraph 27-A.

(2) Every member employed as an employee other than an

excluded employee, in a factory or other establishment to which
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this Scheme applies shall contribute to the fund, and the
contribution shall be payable to the fund in respect of him by
the employer. Such contribution shall be in accordance with the
rate specified in paragraph 29:

Provided that subject to the provisions contained in sub-
paragraph (6) of paragraph 26 and in sub-paragraph (1) of
paragraph 27, or sub-paragraph (1) of paragraph 27-A, where
the monthly pay of such a member exceeds fifteen thousand
rupees the contribution payable by him, and in respect of him
by the employer, shall be limited to the amounts payable on a
monthly pay of fifteen thousand rupees including dearness
allowance, retaining allowance (if any) and cash value of food
concession.”

24. As already noticed above, since there is no

provision in the EPF Act contemplating the payment of any

amount by either the employer or employee in addition to what

has been stipulated by Section 6 of the EPF Act, it was not

possible to require any further payment to be demanded from

the contributories. That appears to be the reason why both the

employer and the employee are given an option to express in
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writing their willingness to make contributions in excess of the
salary limit of Rs.15,000/-. In the above statutory scheme, what
has to be examined is whether the impugned amendments are
ultra vires as contended, or not.

25. In the above context, Section 6D that provides
for laying of schemes before the Parliament and Section 7 that
confers power to modify a scheme are also required to be

examined. They read as under:-

“6-D Laying of Schemes before Parliament.- Every scheme
framed under section 5, section 6-A and section 6-C shall
be laid, as soon as may be after it is framed, before each
House of Parliament, while it is in session, for a total
period of thirty days which may be comprised in one
session or in two or more successive sessions, and if,
before the expiry of the session immediately following the
session or the successive sessions aforesaid, both Houses
agree in making any modification in the scheme, or both
Houses agree that the scheme should not be framed, the

Scheme shall thereafter have effect only in such modified
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form or be of no effect, as the case may be; so, however,
that any such modification or annulment shall be without
prejudice to the validity of anything previously done under
that Scheme.

7. Modification of Scheme.-(1) The Central Government
may, by notification in the Official Gazette, add to, amend
or vary, either prospectively or retrospectively, the
Scheme, the Pension Scheme or the Insurance Scheme, as
the case may be.

(2) Every notification issued under sub-section (1) shall
be laid, as soon as may be after it is issued, before each
House of Parliament, while it is in session, for a total
period of thirty days, which may be comprised in one
session or in two or more successive sessions, and if,
before the expiry of the session immediately following the
session or the successive sessions aforesaid, both Houses
agree in making any modification in the notification, or
both Houses agree that the notification should not be
issued, the notification shall thereafter have effect only in
such modified form or be of no effect, as the case may be;
so, however, that any such modification or annulment
shall be without prejudice to the validity of anything

previously done under that notification.”
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26. The effect of the above provisions is that, a
scheme has to be framed under Sub section 1 of Section 5 of the
EPF Act. Such scheme as already noticed above, is for
establishing a provident fund for the employees of the
establishment to which the scheme shall apply. Such scheme
has been made subject to the provisions of the EPF Act by
Section 5(1D) of the Act. Therefore, there cannot be any doubt
that the scheme to be framed by the Central Government and the
modification to be effected thereto by Section 7 shall be subject
to the provisions of the EPF Act. In view of the above, it has next
to be examined whether the provisions of the impugned pension
scheme have exceeded the limits of the power conferred.
27. It is clear from the Scheme of things discernible
from an examination of the above provisions that, the legislative

intention has been to constitute a Pension Fund utilizing 8 1/3%

of the employer's contribution made under Section 6 of the EPF
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Act. Sub paragraph 6 of paragraph 26 of the EPF Scheme gives
an option to the employee to remit contributions at the rate of
12% of the actual salary drawn by him, provided a joint request is
made by the employer and the employee for such purpose.
Thereupon, the employer's contribution would also be 12% of the
actual salary drawn. Since Section 6 has limited the employer's
contribution to 10% or 12% of the salary of the employee and has
specifically stipulated that “the employer shall not be under an
obligation to pay any contribution over and above his
contribution payable under this Section”, any contribution in
excess of the statutory limit cannot be insisted upon. A joint
request to be voluntarily made by the employer and the
employee offering to pay contributions on the basis of the actual
salary drawn by the employee was the only solution. Therefore,

the option that was required to be exercised jointly by the

employer and the employee under paragraph 26(6) of the EPF
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Scheme was to tide over the above situation. It is further clear
from the Scheme of the enactment that the beneficial provisions
thereof as well as the Schemes framed thereunder are to apply
uniformly to the homogeneous class of employees of the
establishments covered by the provisions of the enactment.
Therefore, any attempt at classifying or categorizing them on the
basis of dates as sought to be done by the authorities here,
cannot be countenanced unless there exists a proper rationale
for such classification and an object that justifies such
classification.

28. We are reminded of the fact that the object of
framing the EPF Act was to provide succour to the large section
of working class of our country who are left to live a life of
penury in their old age when they are not in a position by reason

of their health, to do any work or to earn a living. The limited

financial resources with the State exchequer in our country is
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insufficient to provide old age pension to such people.
Therefore, the EPF Act envisages the creation of a pension fund
by collecting contributions compulsorily from both the
employers and employees of establishments covered by the
provisions of the said enactment. The Pension fund is constituted
by transferring 8.33% of the contributions made by the
employers to the Provident Fund, with no additional contribution
from the employees. Thus, the scheme ensures that the State
Exchequer would not be burdened with any financial liability
while at the same time ensuring that the employees are assured
of a decent pension in their old age. Therefore, it is necessary to
consider the effect of the amendments that are impugned in the
light of the object of the enactment and to ascertain whether the
amendments would subserve an attainment of the said objective.

29. As per the impugned amendments, the following

changes have been effected:
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(i) Paragraph 11 of the Pension Scheme Ilimits the
maximum pensionable salary to Rs.15,000/- per month.
Prior to the amendment, though the maximum pensionable
salary was only Rs.6,500/- per month, the proviso to the
said paragraph permitted an employee to be paid pension
on the basis of the actual salary drawn by him provided,
contribution was remitted by him on the basis of the actual
salary drawn by him preceded by a joint request made for
such purpose jointly with his employer. The said proviso
has been omitted by the amendment thereby capping the
maximum pensionable salary at Rs.15,000/-. The Scheme
has been amended further by a subsequent notification, the
Employee's Pension (Fifth Amendment) Scheme, 2016 to
provide that the pensionable salary for the existing

members who prefer a fresh option, shall be based on the

higher salary.



W.P,(C). 13120/2015 & con.cases o
(ii) Paragraph 11(4) of the Pension Scheme has been
amended to confer an option on the existing members as
on 1.9.2014 to submit a fresh option jointly with their
employer to continue to contribute on salary exceeding
Rs.15,000/- per month. Upon such option, the employee
would have to make a further contribution at the rate of
1.16% on the salary exceeding Rs.15,000/-, additionally.
Such fresh option would have to be exercised within a
period of six months from 1.9.2014. A power to condone
the omission to exercise fresh option within the said period
of six months by a further period of six months is conferred
on the Regional Provident Fund Commissioner. If no such
option is made, the contribution already made in excess of
the wage ceiling limit would be diverted to the Provident

Fund Account, along with interest.

(iii)  Paragraph 12 has been amended to provide that
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monthly pension shall be determined on pro-rata basis for
pensionable service up to 1° of September, 2014 at the
maximum pensionable salary of Rs.6,500/- and for the
period thereafter at the maximum pensionable salary of
Rs.15,000/- per month.

(iv) ~ Paragraph 14 has been substituted by a fresh

paragraph providing for withdrawal of the benefits where a

member has not rendered the eligible service as required by
paragraph 12.

30. The reasons for amending the Pension Scheme

have been set out in the counter affidavit dated 20.6.2016 filed

by the respondents. The relevant paragraphs are extracted

hereunder for convenience of reference.

“7. It is submitted that the members who used to
contribute more than the ceiling limit of Rupees Six
Thousand Five Hundred for the sake of higher pension at

the time of retirement, drew disproportionately higher
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amount as pension and thus affected the fund value of the
Pension Fund.

39. It is submitted that various benefits envisaged
under the Employees' Pension Scheme, 1995 are actually
conceived by adopting a fair actuarial process of
assets/liability match. The annual valuation is carried out
by a professional Actuary and assesses the long term
viability of the EPS given its current and projected
earnings, assets and liabilities. The valuation reports as
on 31/03/2012, 31/03/2013 and 31/03/2014 revealed
that the benefits liability of the members contributing on
higher wages is disproportionately higher than those
contributing below the wage ceiling. It can be seen from
the report for the year ending 31.03.2014 that the
percentage of members contributing on wages higher than
the wage ceiling is only 0.41% whereas the benefit
obligation is 7.31%. Accordingly, the said proviso has now
been omitted with effect from 01/09/2014 vide Ext.P-6
Notification dated 22/08/2014. The amendment is meant
to be made applicable to all the existing members as the
new members as on 01/09/2014 considering that after the

amendment, the provisions of the Employees' Pension
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Scheme, 1995 will henceforth apply only to those
Employees' Provident Fund (EPF in short) members whose
pay at the time of becoming EPF member is not more than
Rs.15000/- per month on or after 01/09/2014.

55. It is submitted that in the case of the Petitioners
who are contributing on actual wages also the calculation
of pensionable salary on the basis of average salary during
the 12 months would result in disbursement of pensionary
benefits disproportionate to the contribution remitted by
the employer on their behalf under the Employees' Pension
Scheme, 1995. A cursory perusal of the salary details and
contribution received by the Employees' Provident Fund
Organisation (EPFO in short) in one of the cases revealed
that the employer was contributing to the Pension Fund on
his behalf on wages ranging from Rs.59595/- to
Rs.102971/- during the 5 year period. The range of salary
for the 12 months preceding the date of retirement is
Rs.93000/- to Rs.102971/-. The quantum of pensionable
salary and pensionary benefits on the basis of average
salary for the 12 months preceding his retirement in such
cases will be very high and the pensionary benefits will not

be commensurate with the contribution received by the
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EPFO. In any case, the Notification envisages payment of
optimum pensionary benefits commensurate with the
contribution remitted by the employer on their behalf
because the benefits are quantified purely based on the
wages on which the employer had contributed to pension
fund in respect of each member during the membership.”

31. The contention therefore is that, payment of
pension computed on the basis of the contributions made on
their actual salaries by the employees would deplete the Pension
Fund and would make the Scheme unworkable. The above
contention cannot be accepted as a legal and valid ground for
scaling down the quantum of pension that the employees are
entitled to receive, as per law. We have noticed that, as per the
Scheme of the Act, the Pension Fund is constituted by
transferring 8 1/3% of the employer's contribution remitted to
the Employees Provident Fund under Section 6 of the EPF Act,
without making the employees liable for any further

contribution. We have found that the Pension Scheme was to
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enure to the benefit of all the employees who were covered by
the Employees Provident Fund Scheme. Since an option was
given to employees to make contributions in excess of the
ceiling limit, and on the basis of the actual salaries drawn by
them, no other restriction can be imposed on their right to
receive pension. No additional payment by the employees is also
contemplated by Section 6A of the EPF Act. Therefore, the
insistence on payment of additional 1.16% of their salary towards
the Pension Fund by amending the Pension Scheme also cannot
be sustained. The Apex Court has considered an allied aspect in
Civil Appeal Nos. 10013-10014 of 2016 (arising out of SLP
(C)Nos. 33032-33033 of 2015) and held as per order dated
4.10.2016 that the date of commencement of the Scheme
referred to in the proviso to paragraph 11(3) of the Pension

Scheme was not a cut-off date to determine the eligibility of the

employer-employee to indicate their option under the said
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proviso. The Apex Court has also in the said order approved the

view taken by this Court on the point. Therefore, the stipulation

of a cut-off date for conferring the benefits under the Pension

Scheme cannot be sustained. In paragraphs 10 and 11 of the

said order, evidenced by Ext.P12 in W.P.(C) No. 13120 of 2015,

the Apex Court has further held as follows:

“10. We do not see how exercise of option under
paragraph 26 of the Provident Fund Scheme can be
construed to estop the employees from exercising a similar
option under paragraph 11(3). If both the employer and
the employee opt for deposit against the actual salary and
not the ceiling amount, exercise of option under paragraph
26 of the Provident Fund Scheme is inevitable. Exercise of
the option under paragraph 26(6) is a necessary precursor
to the exercise of option under Clause 11(3). Exercise of
such option, therefore, would not foreclose the exercise of
a further option under Clause 11(3) of the Pension Scheme
unless the circumstances warranting such foreclosure are
clearly indicated.

11. The above apart in a situation where the deposit
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of the employer's share at 12% has been on the actual
salary and not the ceiling amount, we do not see how the
Provident Fund Commissioner could have been aggrieved
to file the L.P.A. Before the Division Bench of the High
Court. All that the Provident Fund Commissioner is
required to do in the case is an adjustment of accounts
which in turn would have benefited some of the
employees. At best what the Provident Commissioner
could do and which we permit him to do under the
present order is to seek a return of all such amounts that
the concerned employees may have taken or withdrawn
from their Provident Fund Account before granting them
the benefit of the proviso to Clause 11(3) of the Pension
Scheme. Once such a return is made in whichever cases
such return is due, consequential benefits in terms of this
order will be granted to the said employee.”

32. The Apex Court has thus found the insistence on

a date for exercise of the joint option to be without any

justification. In other words, the proviso to paragraph 11 of the

Pension Scheme does not stipulate a cut off date at all. Any

such stipulation of a cut off date for conferring benefits under



W.P.(C). 13120/2015 & con.cases o
the Pension Scheme would have the effect of classifying the
employees into persons who have retired before or after the said
date.

33. As per the amendments, the maximum
pensionable salary has been fixed at Rs.15,000/- thereby
disentitling the persons who have contributed on the basis of
their actual salaries to any benefits on the basis of the excess
contributions made by them. The said provision is arbitrary and
cannot be sustained. The employees, who have been making
contributions on the basis of their actual salaries after
submitting a joint option with their employers as required by the
Pension Scheme, are denied the benefits of their contributions by
the said amendments without any justification. Apart from the
above, to cap the salary at Rs. 15,000/~ for quantifying pension

is absolutely unrealistic. A monthly salary of Rs.15,000/- works

out only to about Rs.500/- per day. It is common knowledge



W.P,(C). 13120/2015 & con.cases
69
that, even a manual labourer is paid more than the said amounts
as daily wages. Therefore, to limit the maximum salary at
Rs.15,000/- for pension would deprive most of the employees of
a decent pension in their old age. Since the pension scheme is
intended to provide succour to the retired employees, the said
object would be defeated by capping the salary. The duty of the
trustees of the Fund is to administer the same for the benefit of
the employees - by wise investments and efficient management.
They have no right to deny the pension legitimately due to them
on the ground that the fund would get depleted. The demand of
additional payment of 1.16% of their salaries exceeding
Rs.15,000/- is unsustainable for the reason that, Section 6A
does not require the employees to make any additional
contribution to constitute the Pension Fund. Nor does it

empower the authorities to demand additional contribution. In

the absence of any statutory backing, the said provision in the
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Pension Scheme is ultra vires. The amendment in so far as it
stipulates the average monthly pay drawn over a span of 60
months preceding the date of exit as the pensionable service is
also arbitrary for the reason that it deprives the employees of a
substantial portion of the pension to which they would have been
eligible had it not been for the amendment. The provision as it
originally stood stipulated computation of pensionable salary on
the basis of the monthly pay drawn over a period of 12 months
prior to their exit. The reason for the amendments as disclosed
by the counter affidavit filed is that payment of pension on the
basis of the Scheme as it stood prior to the amendment would
result in depletion of the Fund. Absolutely no material or data to
support the above contention has been placed before us. On the
contrary, placing reliance on a news report carried by “The

Hindu” newspaper on 17.8.2014, it is contended by the

petitioners that, a staggering amount of Rs.32,000 Crores of
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unclaimed amount is lying in various inoperative accounts across
the country, as unclaimed pension as disclosed by the Central
Provident Fund Commissioner at an interactive session with
employees at Hyderabad. In the absence of any material to
support the contention that the fund is likely to be depleted, we
reject the said contention. Apart from the above, there is no
provision in the Act that stipulates the pension payments to
commensurate with the amounts actually remitted by an
employee and his employer. It is also a fact that the
administrators of the Fund invest the amounts and generate
profit from such investments.

34. Apart from the above it is common knowledge
that, the salary of all employees have gone up to such an extent
that, at present even a Class-IV employee or a person employed

in Menial jobs would be drawing salaries far in excess of the

celing limit of Rs.6500/-. Therefore, to cap the salary at
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Rs.6500/- for the purpose of contributions is unrealistic. The
authorities are turning a blind eye to the realities in the society
by doing so. The further contention that the ceiling limit was
intended to cater to the lower wage earners also has to be
rejected for the reason that no such intention is discernible from
the provisions of the Act. There would be no employee below
the said ceiling limit, at present. Consequently, the allegation
that there would be reverse subsidization is ill conceived.

35. It cannot be disputed that, the work force in our
country has only been growing in numbers with more and more
establishments springing into existence and getting covered by
the provisions of the EPF Act. The contributions paid by them on
the basis of the actual salaries drawn by the employees are
constantly adding to the base of the fund. Such process of

accretion is a continuing phenomenon. Therefore, there is no

evidence of the fact that the fund is getting depleted by the
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payment of pension, as alleged. At the same time, the Statistics
only prove otherwise. It is commonly accepted that the fund
base has only grown over the years by the accumulation of EPF
contributions.

36. Considering the fact that, the pension fund is
created for the purpose of providing succour to the employees in
the their old age, taking into account the further fact that the
fund is created by collecting contributions from the employers
and employees, casting no financial burden on the State, it
follows that no scheme that defeats the purpose of the
enactment by reducing the pension payable to the employees in
their old age to a ridiculously low amount, which is not sufficient
even for ensuring a decent life to them, cannot be sustained.
There is no justification for stealing bread from the mouths of

the pensioners to secure the Pension Fund. Though the Fund is

replenished by the present workers, its beneficiaries are the old
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and infirm former workers; the pensioners. The Fund is meant
for their sustenance. It is the duty of the Central Board to
administer the Fund efficiently and to augment the Fund through
wise investments and professional management so as to ensure
that it meets the commitment to pay pension to the employees.
The said amendments are therefore ultravires the power to frame
schemes.

37. The stated objective of the amendments is to
prevent depletion of the fund. The said apprehension is
absolutely baseless for the reasons stated above. The number of
persons who are contributing to the Provident Fund as well as
the Pension Fund have only grown over the years. The work
force in our country would only grow further in the future. It
has to be stated here that in view of the increase in the number

of workers over the years, the contributions would also grow.

The phenomenon is only bound to continue in future. Therefore,
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even when payments of pension are made to the retired
employees, the pension fund would continue to get replenished
with the contributions of the new entrants. The said ongoing
process would maintain the Fund in a stable condition. If at all, a
situation where the Fund base gets eroded occurs, the situation
could be remedied at that time by enhancing the rates of
contributions of persons contributing to the Fund through a
legislative exercise. The attempt to maintain the stability of the
fund by reducing the pension would only be counter productive
and would defeat the very purpose of the enactment.

38. As rightly contended by the counsel appearing
for the petitioners, the effect of the amendments to the Pension
Scheme is to create different classes of pensioners on the basis
of the date, 1.9.2014, the date on which the amended Scheme

came into force. Consequently, there would be -

(i) employees who have exercised option under the proviso
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to paragraph 11(3) of the 1995 Scheme and continuing in
service as on 1.9.2014;
(ii) employees who have not exercised their option under
the proviso to paragraph 11(3) of the 1995 Scheme, and
continuing in service as on 1.9.2014;
(iii) employees who have retired prior to 1.9.2014 without
exercising an option under paragraph 11(3) of the 1995
Scheme;
(iv) employees who have retired prior to 1.9.2014 after
exercising the option under paragraph 11(3) of 1995
Scheme.
The rationale in so classifying the employees covered by the
Pension Scheme on the basis of the above date is not
forthcoming. The object sought to be achieved is stated to be

prevention of depletion of the Pension Fund, which cannot be

accepted as a justification to support the classification.
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Inasmuch as the statutory scheme is to make the Pension Fund
enure to the benefit of the homogeneous class of the totality of
employees covered by the Provident Fund, a further classification
of the said class by formulating a Scheme is ultra vires the power
available to the Central Government under Sections 5 and 7 of
the EPF Act. Therefore, it has to be held that, the impugned
amendments are arbitrary, ultra vires the EPF Act and
unsustainable.

For the foregoing reasons, the petitioners are entitled

to succeed. The writ petitions are all allowed as follows:

i) The Employee's Pension (Amendment) Scheme, 2014
brought into force by Notification No. GSR. 609(E) dated
22.8.2014 evidenced by Ext.P8 in W.P.(C) No. 13120 of

2015 is set aside;

ii) All consequential orders and proceedings issued by
the Provident Fund authorities/respondents on the basis

of the impugned amendments shall also stand set aside.
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iii) The various proceedings issued by the Employees
Provident Fund Organization declining to grant
opportunities to the petitioners to exercise a joint option
along with other employees to remit contributions to the
Employees Pension Scheme on the basis of the actual

salaries drawn by them are set aside.

iv) The employees shall be entitled to exercise the
option stipulated by paragraph 26 of the EPF Scheme
without being restricted in doing so by the insistence on

a date.

v) There will be no order as to costs.

Sd/-
K. SURENDRA MOHAN
JUDGE

Sd/-
A.M. BABU
JUDGE
kkj/sb
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2014.
Sir,

This is in continuation of this office circular No

Actuary/18(2)2008/ Vol.III/5905

dated 23.07.2014 wherein it was informed that the Employees’ Pension Scheme 1995 is

being amended to increase the wage ceiling from Rs.6,]
month in the Employees’ Pension Scheme, 1995.

2. The proposed amendments have since been noti

00/- per month to Rs.15,000/- per

ed vide Gazette Notification No.

GSR 609 (E) which shall come into force on and frog the 1% day of September, 2014

(Copy of notification enclosed).
3. Accordingly, with effect from the 1% day of S
salary for all cases of exit/death on or after 01.09.2014
the average monthly pay drawn during the contributory
months preceding the date of death/exit from the memh
Fund. The pensionable salary shall be calculated on
pertod up to 31.08.2014 up to wage ceiling of Rs
subsequent period upto the wage ceiling of Rs.15, 0
Withdrawal Benefit shall be based on the weighted wal

already informed necessary amendments in the applicat

and the necessary software shall be released by 1.S. Divj

eptember, 2014, the pensionable
, for calculating pension shall be
period of service in the span of 60
ership of the Employees’ Pension
pro-rata basis separately for the
.6,500/- per month and for the
D0/- per month.  Similarly, the
oes at different wage ceilings. As

jon software are being carried out

sion at the earfiest.




4, Accordingly, requisite steps may be taken so

hat full details of wages for 60

months are available to settle the pension claims ih accordance with the proposed

modification. In this regard, Form 10-C & Form 10

incorporate the above changes and shall be circulated

wage details be obtained by attaching additional sheet

wages along with Form 10-D in respect of all membd

1995.

5. The members having date of exit from

superannuation/option date for commencement of early

shall get Pensionary benefits on the basis of the existi

i.e. by taking 12 months average.

6.

to contribute on salary exceeding Rs.6,500/- per month|

have to exercise a fresh option to contribute on salary

subject to the condition that such member would have

share of conftribution @ 1.16% on the salary exceedin

/her share of contribution. The fresh option is to be exer
It is essential to know with certainty the employeeq
contribute to EPS on higher wages, so that fresh optior
you may immediately flag all such cases of contributig
per month and obtain fresh options in a time bound m
the existing optees that if the fresh option is not exer

employee has not opted in allowing contribution over

Further, with effect from 01.09.2014, wherever ¢

LD are also being redesigned to
soon. However in the meantime
for giving details of 60 months of
rs having date of exit from EPS

EPS, 1995 on account of
pension etc. prior to 01.09.2014

12 pensionable salary calculations

mployer & employees have opted
such employer & employees will
exceeding Rs.15,000/- per month
to contribute the Government’s
b Rs.15,000/- per month from his
cised within a period of 6 months.
who are currently permitted to
s can be called for. Accordingly,
bn on salary exceeding Rs.6,500/-
anner. It may be made known to
cised it shall be deemed that the

vage ceiling and the contributions

to Employees Pension Fund made above the wage ceiling in respect of the member shall

be diverted to the Provident Fund account of the membh

under the Employees’ Provident Fund Scheme from tim

7. Furthermore, with effect from 01.65.2014 the pr

salary has been deleted and as such no new options g

EPS, 1995 on and after 01.09.2014.

er along with interest as declared
e to time.
visions for contribution on higher

an be allowed to any member of




8. As EPS will henceforth apply only to EPF members whose pay at the time of

becoming PF member is not more than Rs.15,000/- per

month on or after 01.09.2014 the

entire employer and employee contribution shall remain in the Provident Fund and no

diversion to EPS shall be made for all new PF membefrs on or after 01.09.2014 having

salary more than 15,000/- at the time of joining. This must be ensured as any negligence

on this issue may lead to unwarranted litigations.
9. The above actions may be taken without any de;

be responsible for compliance of above directions under|

iation and officer in charge shall

his jurisdiction.

(This issues with the approvel of CPFC)

(CHA
REGIONAL H

o r Yours faithfully,
/ ,L_-q\ Lol

NDRAMAULI CHAKRABORTY)
JF.COMMISSIONER-I (Pensions)
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NOTIFICATION
New Delhi, the 22nd August, 2014

G.8.R. 609(E).— In exercise of powefs conferred by section 6A read with sub- cecnqn

ST AT e A F
TAT AT G A T2

12/1/2012-750H-1]

=TT aTieTE B T
HEgT 9. F. BO(.) ETT NP ERE VIR

{1) of section 7 of the

Eﬁ pluvees’ Provident Fuads and Miseslianeous Provisions Act, 1952 (19 of 1932), the Cergiral Government hereby

ke he following Scheme funher 1o amend the Employess’ Pension Scheme. 1993, namely:—f

1.7 {1) This Schere may be called the Employers’ Pension (Amendment) Scheine, 2014,
{2) ltshall come inte torce on and fom the 1™ day of September, 2014,

2 In the Employees” Pension Scheme, 1995, (hereinafter referred to as the principal Schy
sub-paragraph 2, in the proviso, for the words “rupees six thousand and five hundred’
*itieen thousand rupces” shatl be substituied.

fn the principal Scheme. in paragraph 6, in clause (a), after the words, Digures a;‘j
L

Employees’ Provident Funds Scheme, 19527, the words “and whose pay on such date is less

thousand rupees™, shall be inserted.

£ In the principal Schemie, in paragraph 11,-

fa) for sub-paragraph (1) 2nd the proviso thereto, the foilowing shal! be substituted, namje

“(1) The pensionzble salary shall be the average monthly pay drawn in 2nv manner incluli
during contributory peried of service in the span of sixty months preceding the date of ex

me). in paragraph 3. in

’: where\j r they ocour, the words

letler “or 27A of the
han or equal to fifteen

ly:-
=g oD prece rate basis
t from the membership

of tae Pension Fund ard the pensionable salary shall be determined on pro-rata basis for the pensionable service

up to the 17 day of Septeher, 2014, subject to a maximum of six thousand and five hur
and for the period thereafter at the maximum ¢f Gifteer thersard re Spee: per monih

Providec thaiif 2 member was ot in receipt of ful] pay during’the perind of~ %1}
day he ceased i¢ be the member of the Pension Fund, the average ofpre-.m_s SIXEY MO
him during the period for which conrribution to the pension fund was recoversd, shall b
pensionadle salary for calculating pension;

monds preceding ihe
nths fuli pav drewn by
Ptzken nio accowm B

dred rupees per month -

@



I R T AT
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(b) in sub-paragraph (2), for the Bgures and word “12 months™, wherever they occlir, the words “sixty months”
shall be subslituted:
(c) insub-paragraph (3),-
(i} for the words, tetrers and figures “rupees six thousand and five hundred/Rs. 65007, the words “fifteen
thousand rupees” shall be substituted;
(it) the proviso shall be omitted.
(d) after sub-paragraph (3), the following sub-paragraph shaifl be inserted, namely -
“14) The existing members as on the 1 day of September, 2014, who at the ¢ption of the employer and
employee, had been contributing on salary excceding six thousand and five hundred rupees per month, may on a
fresh option to be exercised jointly by the employer and employee continue 1o copiribule on salary exceeding
filtzen thousand rupees per month:

Provided that the aforesatd members have o contribute at the rate of |16 per cent on salary exceeding
fitleen thousand rupees as an additiona) contribution fremm and out of the contributiohs payable by the employees
for each month LI’llJt.T lhc prowuons ofthe Actor the yules made thereunder: ~

Prowded tLr{her that the ﬁ'esls optmn bhd“ be exercised by the member wiihin 2 period of six months
iram the 1 day of September, 2014

Provided also that the period specified in the second proviso may, on sufficient cause being shown by
the member, be extended by the Regional Provident Fund Commissioner for a further period not exceeding six
months:

P acceunt of the member alopy with interest as declared under the i
Seh n“from time to fime.

5 i the principal Scheme in paragraph 12, in sub-paragraph (2), the following provisa
“Provided that the members’ monthly pension shall be determined on a pro-rila
service vp to the 17 day of Septemmber. 2014 i the maximum pensionable salun
hendred rupees per maonth and for the period thereafier at the maximim pensionabl

npees per month”.

& n the principal Scheme, for paragraph 14 the following paragraph shall be substituied,

MNoie: The princt
ofification number G.S.R. 748 {E), dated the 16th November, 1995 and last amended ‘Hda n

Ju

AN(E) dated

iged also that «f no eptien iz exercized by the member within such per
be degmed that the member aas nol opted for comnbiton
nsion Fund made over the wage ceiling in respect of the men

'14. Benefits on leaving service before beiug eligible for monthly member's peasion.- If a memes;
renderad the eligible service specified in sub-paragraph (1) of paragragh 12 on the g

the 38 vears of age, whichever is earlier, such member shall be entitled 1o & withdra

Table ‘D" or may opt to receive the Scheme certificate provided on the date h2 has no

Provided that for calcularing such withdrawal benefy, the wages al exit sh;
ol his wages at the end of every wage ceiling period:

Provided further that an existing member shali receive additienal rerum o

service under the Ercplovees’ Family Pension Scheme, 1971, computed as withdraw

as per Table *A” mukltiplied by the factor given in Teble 'B° ™
[F

2l Scheme was published in the Gazette of India, Exfraordivary, Part {1, Sec

the 14th Februany, 2013.

arfag

7% faeft, 22 e, 2014

(i cleding the extended
= ceifing and the
ber shall be diveried ro the
mplovees” Provident Fund

i ..\'

Ehall be inseried, namely:-
1able
ve

basis for the pensio:
Gf six thousand ad
# salary of fificen thousand

namely:-

L8 Nt
ate of exn, or on .—.‘Ta!r.mv
2t benefit as laid down n
nained 38 years of age”

1]l be the weighted average

fl contributions for his past
I-cum-retrement benefits
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To

All ACCs {2ones)
Al RPFC (In-Charge of the Region)

Sub: - Employees” Deposit Linked Insurance (Amendment) Sch

Date: 29.08.2014

79 AUG 208

(.
e 2014 G.5.R. 610 Gazette

e
Notification increasing wage ceiling under the EDLI Scherre, 1976 dated 22-08-2014-Reg.

Sir,

The Gazette Notification issued by the Govt. of india refer
amendments whereby the wage ceiling for EDLI contribution have
amount of Rs. 6,500/- per month to Rs. 15,000/- per month.

2. Additionally, the benefits under paragraph 22 of this Scheme sh3
the benefits admissible under Sub-Paragraph (1), {2} & (3) of paragrap
force from 1% September, 2014,

3. With the above amendments in the EDLI Scheme, 1976 the quar
increased. In order to ensure uniformity in the application of the A
following:-
I In all cases of EDL! claims where the date of death d
01.09.2014, the benefits shall he reguiated on the basis ©
Rs. 15,000/- per month alongwith the admissibie increase
paragraph (4 Jof paragraph 22.
In those cases of EDLI claims where the date of death of

red above has brought Important
been increased from the present

Il be increased by 20% in addition to

h 22. The notification will come into

tum of benefits will be substantially
endments, all offices may note the

f the member occurs on or after
F the enhanced wage ceiling limit of
bf 20% under newly introduced Sub-

member occurs pricr to 01.09.2014

the benefits will he regulated on the basis of the wage ceiIiTg limit of Rs. 6,500/- per month.

4, Necessary Amendments in the application software are bei
meantime EDLI claims will be regulated as mentioned in the parag
Amendment you are requested to give wide publicity to the san
jurisdiction may be advised to ensure compliance under the enha
establishments may also be informed that benefits have to be paid o
20% {Twenty percent) increase in benefits as provided in newly introdd
22 in all cases of claims where death occurs on or after 01.09.2014. P
releases, letters to Employers/Employees Associations, e-mails, regiona

{This issues with the approval of CPFC)

ng made by IS division, but in the
raph above. As it is an important
pe. All Establishments under your
hced wage ceiling. EDL exempted
the higher wage ceiling along with
ced sub-paragraph (4) of Paragraph
Liblicity may be given through press
EPFO websites etc.

Yours faithfutly,

0
nrdosss”
¥l J.;\w-.

B v Y
{(CHANRAMAULI'CHAKRABORTY)

-

Regional Provident Fund Commissioner-l (Pension)
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NOTIFICATION
New Delhi, the 22nd  August, 2014

G.S.R. 610 {E). —In exercise of the powers conferred by section 5C read with sul
e Emplovees” Provident Funds and Miscellaneous Provisions Act, 1952 (19 of 1932), the
rakes the following scheme further to amend the Employees’ Deposit-Linked Insurance Sch

I (1) This Scheme may be called the Employees’ Deposit-Linked Insurance (Amendm
(2) It shall come into force on and from the 1¥ day of September, 2014

2 In the Emplovees” Deposit-Linked Insurance Scheme, 1976 (hereinafter referred to
paragraph 7. in sub-paragraph {1), for the words “'six thousand five hundred rupees”, the wor
shall be substituted.

B In the principal Scheme, in paragraph 22, in sub-paragraph (3),-

in clause (i), for the words “six thousand five hundred rupees”, the words “ITie}
stibstituted:

in the Explanation.
shall be substituted.

(a)

(b for the words “rupees six thousand five hundred”, the wor

@, In the principel Scheme, in paragraph 22, afier sub-paragraph (3), the iotlowing subj

{1} The benelit under this Scheme shall be further increased by twenty percen

[¥

ARUNK

Nete:- Ihe Employees’ Deposit-Linked Insurance Scheme, 1976 was published in the Gag

Fert 1L, Secticn 3, Sub-section (i} vide number G.S.R. 488 (F) , daied the 28% July, 1976 2
nlows: -

SR 1788, dated 07-12-1376
GSR 648, dated 0§-035-1977

(3 (SR 329, dated 20-02-1978
4 .GSR 369, dated 14-07-1978
{5 GSR 67, dated 23-12-1978
16 GSR 1033, dated 12-09-1980
(n GSR 348, dated 03-10-1981
(3} GSR 828, daled 14-08-1985
%) GSR §73, dated 29-08-1986
100 GSR 228, dated 02-03-1985
ey GSR 354, dated 22-05-1990
{12y GSR 30, dated 28-12-1990
13) GSR 321, dated 16-08-1991
RES) GSR 420, dated 31-08-1992
15) GSR 176. dated 07-03-1994
15) GSR 334, dated 29-08-1997
1% GSR 238, dated 13-06-2000
(18) GSR 523(E), dated 18-06-2010
19} GSR 9(E), dated 08-01-2011
20) GSR 83(E). dated 11-02-2011]

- -

issible under sub-paragraph {1). {2) or (3) of paragraph 22, as the case may be’}.

-section (1) of section 7 of
Central Government hereby
eme. 1976, namely:-

Ent) Scheme, 2014,

ps the principal Scheme), in
s “fifteen thousand rupees”

s “fifieen thousand rupees”

- paragraph shall be inserted,
in addition w the benefits
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